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Committee on the Scottish Government Handling of Harassment Complaints 

  

John Swinney MSP 
Deputy First Minister 
 
 
 
 
BY EMAIL 

c/o Clerk to the Committee  
Room T1.03  

The Scottish Parliament  
Edinburgh  
EH99 1SP  

 

SGHHC@parliament.scot  

      
7 October 2020 

 

Dear Mr Swinney, 

 

Judicial Review timeline 

 

The Committee has received the written statement, the timeline, the chronology of 

events and the open record provided by the Scottish Government in relation to the 

judicial review. I am writing on behalf of the Committee to seek further detail on key 

elements of the judicial review process, based on its scrutiny of the chronology, 

timeline, written statement and records. The Committee considers the detail sought 

to be central to its understanding of the review and therefore to its scrutiny. The 

Committee requests a new and more detailed timeline, to inform oral evidence taking, 

including on the information set out below. 

 

Officials involved in the handling of the review process 

 

Firstly, the Committee wishes to know which Government officials were involved in 

oversight and handling of the judicial review process. At present the Committee is 

unaware as to which individuals it should consider inviting to give oral evidence on 

the Judicial review phase of its inquiry. 

 

The Committee seeks details of all of the senior Government officials involved in the 

handling and oversight of the review, be they: from the corporate resource referred 

to by the Permanent Secretary in evidence on 8 September1; from the People 

Directorate; special advisers; within the Permanent Secretary’s private office or the 

First Minister’s private office. The Committee seeks clarification as to which 

individuals were involved as opposed to reference to the general offices involved in 

                                            
1 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12800&mode=pdf  
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the process. Details can of course be limited to those in senior civil service positions 

and they can be referred to by job role as opposed to by name. 

 

The Committee also seeks details as to which officials gave evidence to the 

Commission and also any scheduled evidence to the Commission after 2 January. 

The former Director of People confirmed in evidence to the Committee that she gave 

evidence to the Commission. The Committee seeks details at this stage of all other 

Government officials or Ministers who gave evidence or anticipated doing so. 

 

The Committee seeks details of the officials as a matter of some urgency as it has 

decided to commence oral evidence taking on the judicial review phase of its inquiry 

on 27 October and wishes to invite key officials to give evidence on this date, and 

possibly at further meetings. This is with a view to hearing from the Permanent 

Secretary and the Lord Advocate on the judicial review at a later meeting. The 

Committee seeks the timeline by 20 October to inform the evidence session on 27 

October. The Committee seeks details of the key officials in advance of this, by 14 

October. This is to enable the Committee to decide who to invite on 27 October. 

 

Details of meetings and communications 

 

The Committee has seen detail within a Scottish Government FOI response of a 

series of meetings which took place involving officials on the judicial review.2 This list 

of 17 meetings highlights a number of people involved in these meetings, but the 

majority of the job roles of those in attendance have been redacted as part of the FOI 

process. In addition, given the application of legal privilege by the Government over 

the judicial review process, no records of these meetings, such as any minutes that 

may have been produced, have been shared with the Committee. Records of 

communications between officials that do not involve or refer to legal advice have 

also been withheld. 

 

The Committee seeks details in the additional timeline of any recollections from 

officials attending these meetings including the meetings attended by the Permanent 

Secretary, the Lord Advocate, the Chief of Staff and the First Minister. In addition it 

asks that details of any relevant communications and their content between officials 

and/or ministers features in the timeline. 

 

The Committee notes in this regard that the Government has included a number of 

text messages with its written statement which includes communications with Ms A 

and Ms B and also a number of letters. The Committee seeks details of the criteria 

for applying legal privilege which results in this small selection of records being 

provided where other letters, texts etc., have not. 

 

Adjustment of the Petition: 6 November 2018 to 13 December 2018  

 

The Committee notes from the chronology of events that the Scottish Government 

lodged adjusted answers in court on 6 November. Thereafter on 11 November the 

petitioner’s agents made a request for recovery of documents which prompted the 

                                            
2 https://www.gov.scot/publications/foi-19-01156/  
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production of certain documents. Further adjustments were intimated to the Petitioner 

on 29 November. These adjustments and responses to requests for information 

relating to them not previously provided appear to have led to the initiation of the 

commission and diligence.  

 

The Committee wishes a full explanation from the Scottish Government as to why the 

information provided to the Petitioner had not been produced earlier, how the 

adjustments to the pleadings and information provided to the Petitioner affected the 

Scottish Government’s legal position on the defence of the Petition at each point of 

adjustment. The Committee wishes to be clear how and when the Government’s legal 

position changed to that which informed its decision to concede the Petition almost 2 

months later.   

 

Details of period 7 December 2018 to 2 January 2019 

 

The Committee is also keen to receive as much detail as possible from the Scottish 

Government in relation to the period from 7 December 2018 to 2 January 2019. 

Additional documents were submitted by the Scottish Government (this includes on 

7, 13, 17 December). On 18 and 19 December the Head of the Cabinet, Parliament 

and Constitution Unit and the Investigating Officer recovered additional documents, 

and then on 2 January the Permanent Secretary decided to concede the review.  

 

A statement at the end of the judicial review from the Permanent Secretary included: 

 

After reassessing all the materials available, I have concluded that an impression of 
partiality could have been created based on one specific point – contact between the 
Investigating Officer and the two complainants around the time of their complaints 
being made in January 2018. The full picture only became evident in December 2018 
as a result of the work being undertaken to produce relevant documents in advance 
of the hearing. 
 
The Committee seeks details in the timeline of the contents of those records, and any 
other developments between 18 December and 2 January that informed the 
Government’s decision. The Government is also asked to confirm in the timeline 
when legal advice was sought and when it was received. The Committee is interested 
in, amongst other things, when the Government realised its case was no longer 
defensible and why this was not known at an earlier stage.  
 
Finally, on the judicial review, the Committee seeks an update on the search 
underway to establish whether the former Director of People received the texts from 
the Permanent Secretary that read along the lines of “We may have lost the battle 
but we will win the war.” The Committee also seeks details of all those who received 
that text and any responses to it. 
 
Please note the Committee is analysing the open record provided by the Government 
and so may have further requests for information arising from that process. On the 
basis the Committee has received and will continue to receive documents on the 
judicial review in stages as opposed to in one batch it is likely the Committee may 
send further letters following the receipt of more documents from the Scottish 
Government, such as when it receives copies of the individual pleadings.  
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The Committee notes that if the Government had sought the release of these 
documents when the Committee was first established, or even following the end of 
the criminal trial, then the Committee would have had far more evidence available to 
it at the start of its oral evidence taking. If that had happened, this iterative approach 
to seeking sufficient evidence from the Government would not have been necessary 
at this late stage. The Committee seeks details of when the Government reasonably 
estimates to have completed the process of gaining permission to release these 
documents. 
 
Additional timelines 
 
As the Committee has received some evidence from the Government thus far on the 
judicial review, including oral evidence and a number of documents from the 
Government, it is able to ask specific questions that the additional timeline should 
cover. In relation to the complaints handling phase the Committee is yet to receive 
the detailed records. In the absence of individual written submissions from 
Government civil servants, the Committee anticipates a detailed timeline for this 
phase of the inquiry will also be required. For completeness, the Committee also 
requests a timeline for the Ministerial Code phase. The Committee would appreciate 
these timelines by 21 October. 
 
Yours sincerely 

 

Linda Fabiani MSP  

Convener, Committee on the Scottish Government Handling of Harassment 

Complaints   

 

 


